CMCE Bi-weekly Update (4 June 2021)

Key highlights from the last two weeks:
MiFID II. On 26 May, ESMA released a consultation paper on the application of position limits to commodity derivatives. As part of the post-Covid MiFID II
Recovery Package, ESMA was mandated to develop the corresponding Regulatory Technical Standards (RTS) on the scope of application of position limits. ESMA
includes in this consultation its RTS proposals in order to: i) specify the procedure for a financial entity to apply for a hedging exemption and for persons to apply
for a liquidity provision exemption; ii) set the format of position reports by investment firms and market operators and iii) specify the content of position
management controls. In addition, ESMA proposes Implementing Technical Standards (ITS) to determine the format of the reports by investment firms and market
operators. The consultation will be open for feedback until 23 July. After this, ESMA is due to elaborate a final report for submission to the Commission by
November 2021.
MIFID II/MIFIR. On 27 May, the European Commission adopted the draft Delegated Act on the revised Ancillary Activity Exemption (AAE). The draft introduces
changes to the approach for determining ancillary activity by removing the Overall Market Size Test and replacing it with the new de-minimis threshold test. The
new de-minimis threshold will be set at EUR 3 billion. The trading test and capital employed test have been left unaltered but are impacted by the new threshold
to determine critical contracts introduced at Level 1. In terms of next steps, The EGESC (Expert Group on European Securities Committee) convened on 21 May
to discuss and offer initial feedback on the draft Delegated Act. No objections to the Commission’s drafting were raised. Accordingly, it is expected that the draft
Delegated Act revising the AAE will be adopted by mid-July.
SFTR. On 25 May, ESMA published the final report on Guidelines concerning the calculation of positions in SFTs (Securities Financing Transactions) by trade
repositories under the Securities Financing Transactions Regulation (SFTR). These Guidelines seeks to ensure consistency of position calculation across trade
repositories, with regard to the time of calculations, the scope of the data used in calculations, the data preparation, the recordkeeping of data and the calculation
methodologies. The Guidelines will apply from 31 January 2022.
SFTR/ EMIR. On 28 May, ESMA published a consultation in relation to possible amendments to its Guidelines on data transfer between trade repositories under
EMIR and SFTR. The main objectives of this revision are: i) improve the quality of data available to authorities, ii) promote the competitive multiple-TR (trade
repositories) environment, and iii) guarantee a consistent manner to transfer records between TRs. This consultation will remain open until 27 August. The
responses will feed into the ESMA’s internal analysis for the final guidelines. A final report is due to be published in Q1 2022.
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1. ACTIVE PRIORITIES
General Developments
CMCE priorities: Ancillary activity test, access to UK and EU trading venues, CCPs and TRs
Latest developments & CMCE action

Next steps

On 7 May, the European Commission published a draft Delegated Act specifying
disclosure requirements for non-financial and financial undertakings in accordance with
Article 8 of the Taxonomy. The draft Delegated Act is open for public feedback until 8
September 2021. By way of background, Article 8 of the Taxonomy introduces additional
disclosure requirements in the Non-Financial Reporting Directive (NFRD). According to
these Taxonomy-related disclosures, non-financial and financial undertakings must provide
information on the extent to which their commercial activities and/or operations are
Taxonomy-aligned. In other words, they must indicate the degree to which their activities
and operations qualify as environmentally sustainable as defined by the Taxonomy. Three
key performance indicators (KPIs) must be used to illustrate the extent of Taxonomyalignment; turnover derived from taxonomy-aligned activities, capital expenditure related
to such activities, and operational expenditure associated with such activities. Please be
advised that a proposal to revise the NFRD – to be renamed as the Corporate
Sustainability Reporting Directive (CSRD) - was published on 21 April. The CSRD
proposal, if adopted, will dramatically increase the scope of sustainability disclosure
requirements by capturing a much broader range of companies. By extension, the
Taxonomy-related disclosures described above would apply.

8 September 2021 – Public feedback period on draft Delegated Act
specifying Taxonomy-related disclosures to close.

On 5 May, The BCBS, CPMI & IOSCO have launched a review of margining practices in
cleared and uncleared derivatives and securities markets which will encompass an
assessment of the use of margin calls during the period of market volatility in March 2020.
There is a possibility that IOSCO may propose a requirement for margin to be set at the
highest/stress period scenario levels at all times. This would clearly imply higher margin
and hedging costs for market participants. As part of its review, IOSCO is conducting two
surveys; one addressed to non-bank intermediaries and the other to clients and endusers. The deadline for responses to the survey is 17 May 2021. We would strongly
advise CMCE members to respond.
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MiFID II
CMCE priorities: AA exemption, position limits, reporting, physical forwards
Latest developments & CMCE action
On 26 May, ESMA released a consultation paper on the application of position limits to
commodity derivatives. As part of the post-Covid MiFID II Recovery Package, ESMA was
mandated to develop the corresponding Regulatory Technical Standards (RTS) on the
scope of application of position limits. ESMA includes in this consultation its RTS
proposals in order to: i) specify the procedure for a financial entity to apply for a hedging
exemption and for persons to apply for a liquidity provision exemption; ii) set the format
of position reports by investment firms and market operators and iii) specify the content
of position management controls. In addition, ESMA proposes Implementing Technical
Standards (ITS) to determine the format of the reports by investment firms and market
operators. The consultation will be open for feedback until 23 July. After this, ESMA is
due to elaborate a final report for submission to the Commission by November 2021.

Next steps

11 June 2021 – ESMA consultation on MiFID II/MiFIR Annual Review
Report
ESMA consultation on MiFIR transaction reporting:
Q1 2021 – Estimated submission of ESMA final report to EC

On 27 May, the European Commission circulated its draft Delegated Act on the revised
Ancillary Activity Exemption (AAE). The draft introduces changes to the approach for
determining ancillary activity by removing the Overall Market Size Test and replacing it
with the new de-minimis threshold test. The new de-minimis threshold will be set at EUR
3 billion. The trading test and capital employed test have been left unaltered but are
impacted by the new threshold to determine critical contracts introduced at Level 1. In
terms of next steps, The EGESC (Expert Group on European Securities Committee)
convened on 21 May to discuss and offer initial feedback on the draft Delegated Act. No
objections to the Commission’s drafting were raised. Accordingly, it is expected that the
draft Delegated Act revising the AAE will be adopted by mid-July.
On 12 May, ESMA launched a consultation on the MiFID II/MiFIR Annual Review Report
under RTS 2. The consultation provides for the assessment of the operation of the
thresholds for the liquidity determination of bonds and the trade percentiles determining
the pre-trade SSTI-threshold. ESMA stresses its interest in receiving feedback on the
transparency regime for non-equity instruments and the trading obligations for derivatives
in particular. The consultation closes on 11 June.
On 6 May, ESMA updated its Opinion on ancillary activity calculations. The opinion
provides the estimation of the market size of commodity derivatives and emission
allowances for 2020 thereby facilitating the determination of ancillary activity relative to
overall market trading activity. ESMA had calculated the extent of trading activity or
market size on the basis of trading venues’ submissions to the ESMA FITRS system for the
years 2020 and 2019, as well as trading figures from trading venues located in the EEA for

3

the year 2018. Data on OTC trading activity has been sourced from reports submitted to
Trade Repositories (TRs). The total market size for both on-venue and OTC markets –
gross notional value traded in EUR – was calculated on a dual-sided basis whereby both
buyers’ and sellers’ notional values of each transaction were added to together to reach a
gross notional figure. Based on this methodology, ESMA has provided calculations of
market size for various contract types and asset classes.
CMCE action
On 28 April 2021, the CMCE Brexit & MiFID WGs held a call with Paul Willis, technical
specialist commodities at the FCA, to discuss potential reform to the UK’s regulatory
framework for commodity derivatives markets.

EMIR
CMCE priorities: reporting, risk mitigation for uncleared trades, calculation of NFC’s positions
Latest developments & CMCE action

Next steps

On 28 April, the European Commission published a draft Implementing Regulation
extending the transitional provisions concerning own funds requirements for exposures
to third-country CCPs. The draft act is open for public feedback until 26 May 2021. The
measure seeks to extend by 12 months - until 28 June 2022 - the transitional period
during which EU-based financial institutions with exposures to third-country CCPs that
are not recognized in accordance with EMIR may treat those exposures as if they were
exposures to a recognized CCP. This would ensure that EU-based financial institutions
with such exposures would not be subject to higher own funds requirements during the
recognition process for certain third-country CCPs.

1 September 2021 – Initial Margin requirements to apply to
counterparties with an AANA of uncleared derivatives above EUR 50
billion.
1 September 2022 – Final implementation phase covering entities
with an AANA of uncleared derivatives greater than EUR 8 billion.

Benchmarks
CMCE priorities: commodity benchmarks, critical benchmarks, third-country equivalence
Latest developments & CMCE action

Next steps
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On 20 May, the FCA released a public consultation on the Benchmarks Regulation (BMR).
The FCA is seeking views on the possible use it can give to the new two FCA powers that
were introduced in the Financial Services Act 2021 in the form of amendments to the
Benchmarks Regulation. These powers are the “legacy use” power (it would allow FCA to
permit the use of a benchmark that have become permanently unrepresentative) and the
“new use restriction” power (through which FCA would be allowed to prohibit some or
all new use of a critical benchmark when it has been notified that its administrator intends
to stop providing it at a future date). This consultation will remain open until 17 June.
Following this consultation, FCA will publish (Q3) a Statement of Policy and feedback
statement.

17 June 2021 – FCA consultation on the UK BMR

On 24 March, ESMA published an updated public statement on the post-Brexit application
of the BMR. ESMA has updated the public statement to reflect the recent extension of the
transitional period for the use of third-country benchmarks introduced during the BMR
‘quick fix’. ESMA reiterates that despite UK benchmark administrators now qualifying as
third-country administrators, the change in their status on the ESMA register will not
effect the ability of EU27 supervised entities to use the benchmarks provided by UK
benchmark administrators due to the BMR ‘quick fix’ reform. ESMA adds that UK
recognized and endorsed third-country benchmarks – which refers to non-UK
and non-EU benchmarks recognized or endorsed in the UK - can still be used by EU27
third-country entities during the BMR transitional period (which runs until 31 December
2023).

1I. WATCHING BRIEF

IFR
CMCE priorities: commodity dealer IF regime, scope of class 1, changes to MiFID II/MiFIR third-country regime
Latest developments & CMCE action

Next steps

On 19 April, the FCA opened a public consultation (CP21/7) on the UK Investment Firm
Prudential Regime (IFPR). The consultation will remain open until 28 May 2021. It is the
second consultation that the FCA is conducting on proposed prudential standards for UK
investment firms. The FCA’s overarching aim is to streamline and simplify the prudential
requirements applicable to MiFID investment firms. However, the IFPR will also take greater
account of the risks of potential harm that investment firms can pose to consumers and
markets. The FCA clarifies that this simplified IFPR will apply to specialist commodity
derivatives investment firms that benefit from the current exemption on capital requirements

26 June 2021 – Application of IFR
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and large exposures, including; (i) oil market participants (OMPS), and (ii) energy market
participants (EMPS).
On 21 January, the EBA published final Regulatory Technical Standards (RTS) establishing the
criteria to identify all categories of staff whose professional activities have a material impact on
the investment firm’s risk profile and to specify the instruments that can be used for the
purposes of variable remuneration
On 2 December 2020, a Corrigendum to the IFR/IFD extending the exemptions for
commodity derivative investment firms in relation to own funds requirements and large
exposures requirements until 26 June 2020 was published in the Official Journal of the EU with
immediate effect. The Corrigendum ensures that commodity derivatives investment firms can
continue to benefit from exemptions under CRR/CRD that were due to expire at the end of
2020, prior to the application of IRF/IRD requirements on 26 June 2020.
CMCE action
On 25 September, CMCE submitted a response to the FCA Discussion Paper on prudential
requirements for investment firms (DP20/2), following a discussion of the Regulatory Capital
WG on 17 September. The DP sets out the FCA’s approach to adapting the EU IFR/IFD
framework for the UK market following Brexit.

MAR
CMCE priorities: Insider dealing, MM indicators
Latest developments & CMCE action

Next steps

On 29 October, ESMA submitted its final report on two draft technical standards for the
promotion of the use of SME Growth Markets to the European Commission. The final
report includes both regulatory technical standards (RTS) on liquidity contracts and
implementing technical standards on insider lists.
On 24 September, ESMA published its final report on MAR Review, which provides
technical advice to the Commission on a number of areas under MAR. The report sets out
recommendations in a number of areas, including the treatment of spot FX contracts, the
definition of inside information, the EU framework for cross-market order book surveillance and
the scope of application of the MAR benchmarks provisions. The Report is submitted to the
European Commission and is expected to feed into their review of MAR.
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CMCE action
CMCE submitted its response to the ESMA consultation on MAR review on 28 November
2019. ESMA published on 13 December 2019 the responses received to this consultation.
SFTR
CMCE priorities: reporting obligations
Latest developments & CMCE action

Next steps

On 25 May, ESMA published the final report on Guidelines concerning the calculation of
positions in SFTs (Securities Financing Transactions) by trade repositories under the
Securities Financing Transactions Regulation (SFTR). These Guidelines seeks to ensure
consistency of position calculation across trade repositories, with regard to the time of
calculations, the scope of the data used in calculations, the data preparation, the
recordkeeping of data and the calculation methodologies. The Guidelines will apply from
31 January 2022.
On 24 March, ESMA opened a consultation in relation to draft technical advice to the
European Commission on the simplification and harmonization of fees for trade
repositories (TRs) under EMIR and SFTR. The consultation will remain open until 24 April
2021. In the consultation, ESMA makes proposals in relation to the general approach to
fees determination; the calculation of turnover and of annual supervisory fees; the
calculation of fees for registration, for the extension of registration and in the case of
concurrent applications; the calculation of fees for recognition and on-going supervision of
third-country TRs; and the payment and reimbursement modalities. ESMA, the Internal
Audit Service (IAS) of the European Commission and the European Court of Auditors
have identified several areas where the regulatory framework governing the collection of
fees could be simplified so as allow for more efficient use of ESMA’s resources.

Other relevant developments
International
of the euro

role

On 19 January, the European Commission published a
Communication emphasizing the need for the EU to
enhance what the Commission refers to as ‘open strategic
autonomy’.
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Effectively, this will entail increasing the role of the Euro
globally – particularly in energy and commodity markets. As
a result, the Commission will promote the use of the Euro
and Euro-denominated investments through engagement
and trade negotiations with international partners and foster
the use of the Euro as a reserve currency and means of
exchange.
Perhaps more directly for financial markets – the
Commission highlights that, in some instances, EU market
participants are dependent on third-country market
infrastructures. For example, a large volume of Eurodenominated contracts are cleared and settled by CCPs
outside the EU.
In response to this, the Commission would like to reduce
the systemic significance of third-country market
infrastructure and their fundamental role in the functioning
of EU financial markets. Accordingly, the Commission
intends to build the capacity of EU market infrastructure to
allow a greater volume of euro-denominated financial
contracts to be cleared by EU CCPs.
REMIT

There were no significant development in the past 2 weeks.
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